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Expert with credentials wins the credibility game

Powell v. Powell, 2003 Tenn. App. LEXIS
281 (Ten. Ct. App. Apr. 7, 2003). Judge
Farmer.
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Theissueinthismarital dissolution wasthe
valuation of husband's interest in severa
check cashing outlets that he owned with
hisbrothers. Theoutletswere organized as
limited liability companies(LLCs). Husband
owned aminority interestineach LLC, with
his largest holding being a 50% interest in
two of the businesses. Only oneof thebusi-
nesses was started prior to the marriage.
The trial court valued the businesses
based on thetestimony of wife'sexpert, and
awarded wife one-haf that value. The court
of appeals affirmed, finding that the trial
court’s credibility determination was sup-
ported by the record and the valuation was
within the range of evidence presented.

Valuation evidence

Both parties presented the testimony of a
valuation expert. Wife's expert, Robert
Vance, Jr., opined that husband’s interest,
including the appreciation in value of the
one premarital business, was worth
$2,290,000 on agoing concern basis, “ spe-
cifically for divorce purposes.” Vancetes-
tified that this value was not equivalent to
fair market value.

Husband'sexpert, K enny Noble, opined
that the fair market value of husband's in-
terest inthe businesseswas $385,482. Noble
used the methodol ogy set forth in Revenue

Ruling 59-60.

Editor’s note: The court of appeals does
not detail the methodology or calculations
of either expert witness.

Thetrial court also considered financial
statements that husband had submitted to
variousfinancial institutionsfor credit pur-
poses. Thefinancia statement from Febru-
ary 2001, 10 monthsprior to themarital dis-
solution, indicated that husband’ s business
interestswereworth $3,370,000. Thefinan-
cia statement from March 1997, when the
husband had only one store, valued that
one business at $595,000. Husband testi-
fied that those financial statements were
inaccurate.

Trial court findings

Thetrial court accepted Vance'svaluation,
finding that hewas more credible and quali-
fied. Thecourt awarded thewife$1,119,000
for her one-half interest in the businesses.

Editor’s note: The opinion does not ex-
plain the $52,000 difference between
Vance's opinion of value and the trial
court’s award to the wife times two.

Holding on appeal and rationale

On appeal, husband argued that the trial
court erred in not valuing his business in-
terest at fair market value according to the
formulaof Revenue Ruling 59-60. The court
of appeals rejected this argument, finding
that thereisno one correct method for valu-
inganLLC.

The court said, “Rev. Rul. 59-60 isin-
tended to be only aguide. It was never in-
tended tobean inflexiblerule.”

The court of appeals aso found that the
financial statement evidence supported the
higher value determined by thetrial court.

Credibility issue

The court of appeals also noted that atrial
court’sdetermination of credibility will not

beoverruled unlessthereis* clear and con-
vincing evidence” to the contrary.

The court of appealsfound that thetrial
court’s determination that Vance was more
credible than Noble was supported by the
record, in particular by thefact that Noble's
qualifications “paled in comparison” to
Vance's.

Editor’snote: Thisisyet another casethat
illustrates the importance of appraiser
education and credentials. The appraiser
who can demonstrate that he or she has
kept abreast of current business valuation
techniques and the state of the profession
isgoing to win the day in court, and have
his or her opinion upheld on appeal. BVU
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